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BEFORE THE NATIONAL GREEN TRIBUNAL,

EASTERN ZONE BENCH, KOLKATA

ORIGINAL APPLICATION NO.9O OF 2023 EZ

RURAL ORGANISATION FOR

socrAl EMPOWERMENT (R.O. S.E)

.APPLICANT

-VERSUS-

STATE OF ODISHA & OTI{ERS

..........RESPONDENTS

COMPOSITE REJOII{DER AFFIDAVIT FILED ON

BEHALF OF APPLI TO THE COUNTBR

AFFIDAVIT FILED BY SPONDBNT NO.4 _ SPCB.

I Kalakar Barik, S/o Late Sukhadev Barik, At-

Sukadeipur, P.O.-Sribantapur, P.S.- Kuakhia, Dist.- Jajpur,

Odisha, do hereby solemnly affirm and state as follows:

1. That,I am Secretary of the abovenamed Organisation /

Applicant in the accompanying rejoinder and being aware of the

facts thereof, I am competent to swear the present affidavit.

w{fr 2. That, I have gone through the averments made in the

Counter Affidavit filed by the Respondent No.4 and have

understood the contents therein and I am swearing the present

affidavit in reply thereof.
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aJ That, the aforementioned Original Application has been

filed with the following PraYer:-

I. direct the Opposite Parties to stop all mining

activities within the Kuldhia wildlife Sanctuary the Eco-

sensitive zonelinked to it and the conservation reserve as

declared vide notification no'1166 dated 20'01 '2023 as

under Annexure -N7 andfurther not to grant any mining

lease in the said area;

II. direct the Opposite Parties to discharge their

obligations by exercise of powers conferred upon them

under the respective enactments mentioned under

ScheduleloftheNGTAct,2010andtheNotificationof

the Ministry of Environment Forest and Climate Change,

dated0g.08.20lTfortheprotectionandpreservationof

theKuldihaWildlifesanctuaryanditsEco.Sensitive

Zoneand the Conservation Reserve; and

IU. pass any other order(s) as this Hon'ble Tribunal

may deem fit and proper in the facts and circumstances of

this case for the effective protection of the Environment

and the E,cology with respect to the Kuldhia Wildlife
\
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Sanctuary, Eco-sensitive Zone linked to it and the

Similipal-Hadgarh-Kuldia-ConservationReserve;

AndforthisactofkindnessofthisHon,ble

Tribunal, the applicant shall in duty bound ever pray'

4. That, instead of para-wise reply the applicant humbly

seeks to file a composite rejoinder affidavit and the applicant

humblycravesleavetheHon,bleTribunaltofileadetailed

rejoinder affidavit as and when required'

5.That,itishumblysubmittedherethat'therewasaearlier

roundoflitigationino.ANo.02of2olglEZ&connected

matter wherein this Hon'ble Tribunal in the Principal Bench had

videorderdatedlS.o2.2o20beenpleasedtodirectthatno

mining activity shall be permitted within and in the vicinity of

theelephantcorridorandtheprocessunderSection.36AofAct,

lgT|becompletedwithinaperiodofthreemonthsalongwith

otherdirections.Thisorderwassubjecttochallengebeforethe

Hon'ble Supreme Court by some of the quarry owners in Binay

KumarDalei-Versus-Stateofodisha.TheHon,bleSupreme

Courtwaspleasedtodirectthatthecomprehensivewildlife
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management plan be first implemented and the quarrying

operations be allowed only after such implementation'

6.That,itishumblysubmittedherethattheHon'ble

Supreme Court in the mattet of Binay Kumar Dalei -Versus-

state of odisha & ors. as reported in z0zz (5) scc 33 has

clearly stated that the state Government should first implement

the comprehensive wild Life Management plan and complete

the process as provided under Section-36(A) of the Wild Life

protection Act, !972, and it is only thereafter that any mining

activities can be permitted. The provisions of section-36(A) of

the wild Life protection Act,lg72clearly stipulate that the area

which has been declared as a conservation reserve would be

treated as a sanctuary and as such the mining operations being

clearly prohibited either inside or in the vicinity of a sanctuary

noneofthegTquarriesincludingthe14numbersofquarriesthat

are claimed to be operating can be allowed to operate, since

allowingsuchoperationswouldbeontheteethofthestatuteas

well as the direction ofthe Hon'ble Supreme court' The relevant

provisionisreproducedhereinunderforreadyreferenceofthis

Hon'ble Tribunal.
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36.A. Declaration and management of a Conservation

Reserve:-

,,XX 
XX XX XX XX XX XX XX XX XX XX XX

(2) The provisions of sub-sectton (2) of section 18' sub-

sections (2), (i) and (4) of section 27' secttons 30' 32 and

clauses (b) and (c) of sectton 33 shall' as far as may be'

apply in relation to a Conservation Reserve as they apply

in relation to a sanctttarY'"

Section-L8. Declaration of sanctuary'-

(1) The State Government nxay' by notification' declare its

intention to constitute any area other than qn qrea

comprised within any reserve forest or the teruitoriql

waters qs a sunctuaty if it considers that such area is

of adequate ecological' faunal' floral'

g e om or ph o I o gi c al, natur al or z o ol o g i c al s i gnifi c qn c e'

fo, the purpose of protecting' propagating or

developing wild tife or its environment'

(2)The notification referred to in sub-section (1) shall

specfy, as nearly as possible' the situation and limits

of such arel.

Section-30. Causing fire prohibited'-

"l{o person shall setfire to a sanctucry' or kindle anyfire'

or leqve any fire burning, in a sanctunty' in such mqnner

as to endanger such sanctuarY'"

Section-3 2. Ban on use of injurious substances'-
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Ir,lo person shall use, in a sanctuary, chemicals, explosives

or any other substances which may cause injury to' or

endanger, any wild lfe in such sanctuary'

Section-33. Control of sanctuaries'-

xx xx xx xx xx xx xx xx xx xx xx xx

,,b.shalltakestlchstepsaswillensurethesecuriQofwild

anirualsinthesanctuaryandthepreservationofthe

sanctuary and wild animals therein;

c.maytakesuchmeasures,intheinterestsofwildlife,as

he ntay consider necessqt)) for the improvement of any

habitqt;"

Asperthemandateofsub-rule-2asreproducedherein

above activities such as lighting of any fire or use of any

injurious substances such as chemicals and other explosives is

completely banned inside of conservation reserve. Therefore, if

any mining activities is permitted inside the conservation reserve

that will obviously be in violation of such mandatory provisions'

7. That, it is humbly submitted here that in the earlier matter

i.e.,o.ANo.02of20lglEzandconnectedcasesthisHon,ble

Tribunal in the Principal Bench vide order dated 22'01'2019 and

t2.o3.2olgwaspleasedtodirectthePrincipalChief

Conservator of Forests, Head of Forest & Forces (PCCF)

(HoFF)toconductaninspectionoftheafea.Suchinspectionwas
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conducted on 10.05.2019 and a compliance affidavit was

submit[ed before this Hon'ble Tribunal by the Principal Chief

Conservator of Forests (Head of Forest Forces) as at Annexure-

Al3 tothe Original Application.Inthe said compliance affidavit,

it has been clearly stated that due to the location of the quarries

there was every likelihood in future of funher higher ingress of

the quarry into the Eco- Sensitive Zone. Such report in the form

of affidavit as submitted by the PCCF clearly states that there is

imminent threat to the fragile ecology of the Kuldhia Wild Life

Sanctuary, the Eco-sensitive Zone attached thereto. In fact, this

Hon'ble Tribunal was pleased to direct the inspection of the area

only in order to determine whether or not the mining operations

were being carried out in the Eco-sensitive Zone and I or

sanctuary. At present it also includes within its ambit the

conservation reserve as notified vide notification no.It66 dated

20 .01 .2023 (Annexur e- N 7).

B. That, it is humbly submitted here that this Hon'ble

Tribunal in Principal Bench vide order dated L8.02.2020 while

disposing O.A No.02 of 2019 and other connected matter had

been pleased to take judicial notice of the report of the PCCF

(HoFF) wherein the factum of 11 quarries ingress into the Eco-
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sensitive zonehas been clearly demonstrated in a tabular format'

It is imporlant to state here that post-facto the notification dated

20.012023 as under Annexure-Al7 where by the area has been

notified as a conservation reserve the whole area has to now be

treated as a sanctuary in consonance with the scheme of the wild

Life protection, Act lg72 (Section-36(A)) and therefore no

miningoperationscanbepermittedinsidesuchConservation

Reserve or within its vicinitY'

g,That,itishumblysubmittedherethatnotwithstandingthe

factthattheprovisionsofthestatutewildLifeProtectionAct,

lgTz,aswellastheordersoftheHon'blesupremecourtpassed

tnBinayKumarDalei(Sttpra)mandatethatminingactivitiesare

prohibitedinaconservationreservetheRespondentNo.4has

issuedtheConsenttooperate(CTo)inrespectof14numbers

of quarry as stated in their counter affidavit and that too merely

because the collector & District Magistrate, Balasore vide his

order dated 21.04.2023 had directed the Tahasildar, Khaira to

extend the validity period of the lease for the fuither period of 2

years4months12daysortheactualnumberofdaysaSper

calcr-rlation w.e.f" the date of closure 2l'10'2019 till validity

periodsuchleasedeed.SuchactionoftheRespondentNo.4isa
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result of non-application of mind, mechanical and is dehors the

statutory Provlslon.

l0.That,itishumblysubmittedherethatConsenttooperate

(CTO) has been granted by the RespondentNo'4 - SPCB in the

absenceofavalidEnvironmentClearance(E.C)existingin

favour of the lessee. In this context it is further stated here that

asperofficeMemorandumdated2S.Q4.2023issuedbythe

MoEF and c.c Government of India as at Annexure-Ill of the

counter affidavit of the RespondentNo.3 - SEIAA, it is only the

SEIAA which can granta valid E.c and in case the DEIAA has

grantedtheE.Cthentheproposalhastobere-appraisedbythe

SEIAA and since there has been no such re-appraisal by the

SEIAAasrequired,thegtantofCTOandtheconsequential

miningoperationsareillegalandliabletobestopped.Further,

suchordergrantingCToisavoidorderwhichcouldnothave

been granted on the teeth of the statutory provisions, and the and

itsvaliditycanbequestionedinanyproceedingoratanystage

ashasbeenheldbytheHon,bleSupremeCourtinthecaseof

Stateoforissa.Versus.BrundabanSharmareportedin1995

Sup (3) SCC249-
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1 1. That, under the facts and circumstances any m1rung

activities that has been permitted as claimed is completely

il1egal.

72. That, the averments which are not specifically denied are

hereby denied.

l3.That,theapplicanthumblycravesleavetofileanyfuilher

affidavit as may be required in the facts and circumstances of the

That, the facts stated above are true to the best of my

knowledge and belief.

Identified bY

i.ao-t*Ve--t Dc.rr i if-

case.

14

Cuttack

Date:02.04.2024
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CERTIFICATE
Certified that due to want of cartridge papers thick and

Ie plain papers have been used'

,t .l- u-l.ffl
Advocate

Solemnly gworn be orr krrfu^r^_o-_ fge^^,y_
[Y]9 b[.........8.......r..r.......r........-\ -
bein.i ;66nrfiert t!{..................... {, ! 2r+1 /'c'
at Gnttacx t'6rYn Oatcd 
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